BEFORE THE OFFICE OF ADMINISTRATIVE HEARINGS
STATE OF OREGON
for the
OREGON DEPARTMENT OF EDUCATION

IN THE MATTER OF THE EDUCATION OF ) FINAL ORDER

)
STUDENT and CORVALLIS SCHOOL ) Case No.: DP 14-107
DISTRICT )
HISTORY OF THE CASE

On May 9, 2014, Student’s parents filed a request for a due process hearing with the
Oregon Department of Education Office of Student Learning and Partnerships. The parties
participated in a resolution session on June 16, 2014, but did not resolve the dispute.

On May 13, 2014, the Oregon Department of Education referred the case to the Office of
Administrative Hearings (OAH). The OAH assigned Senior Administrative Law Judge (ALJ)
Alison Greene Webster, to conduct the due process hearing and issue a Final Order in this case.
ALJ Webster presided over prehearing conferences on June 25, 2014 and July 2, 2014. The
Parents participated in both conferences through their attorney, Ross Day. Attorney Richard
Cohn-Lee appeared for the Corvallis School District (District). During the July 2, 2014
conference, the parties agreed to extend the decision deadline to a date certain (December 19,
2014) pursuant to ORS 343.167(5). The parties also agreed to hold the hearing October 22
through 24, 2014 in Corvallis, Oregon.

At the District’s request, ALJ Webster held two additional prehearing conferences on
October 14, 2014 and October 20, 2014. Attorney Ross Day appeared for the Parents and
Attorneys Nancy Hungerford and Joel Hungerford appeared for the District. The parties
discussed logistics for the hearing with the ALJ.

The hearing was held as scheduled before ALJ Webster on October 22 and 23, 2014 at
the District’s offices in Corvallis, Oregon. Attorney Ross Day represented the Parents. Attorney
Nancy Hungerford represented the District. The District provided a court reporter for the
hearing. Naegeli Reporting prepared written transcripts of the hearing sessions. At the Parents’
request, the hearing was closed to the public.

The District presented its case first. The following witnesses testified on the District’s
behalf: Christine Madar, Educational Assistant; Aaron McKee, Physical Education Teacher;
Eric Beasley, Principal at Linus Pauling Middle School; Gen McConnell, Educational Assistant;
and Sue Holmberg, Licensed Autism Specialist for the District.

The following witnesses testified on the Parents behalf: Cindy Knapp, Licensed
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Marriage and Family Counselor; and Mother and Father.

At the close of the hearing, the record was left open for receipt of the final hearing
transcript and the parties’ written closing arguments. Naegeli Reporting provided the completed
transcript on November 6, 2014. The parties’ written closing briefs were received on November
21,2014. The hearing record closed on November 21, 2014 upon receipt of the parties’ briefs.

ISSUES

1. Whether, during the 2012-2013 school year, the District failed and/or refused to
properly address the bullying of Student by another student, and, if so whether the District’s
action or inaction deprived Student of a free and appropriate public education (FAPE) in
violation of the Individuals with Disabilities Education Act (IDEA).

2. If the District’s action or inaction denied Student a FAPE, whether the Parents are

entitled to reimbursement for their unilateral placement of Student at Corvallis Waldorf School
for the 2013-2014 school year.'

EVIDENTIARY RULINGS

Exhibits D1 through D18, offered by the District, were admitted into the record without
objection. Exhibits S1 through S41 and S48, offered by the Parents were also admitted without
objection. The Parents withdrew Exhibits S42 through S47.

FINDINGS OF FACT

1. Student was born in 2000. (Ex. D1 at 1.) At age six, Student was diagnosed with
Asperger syndrome, a high functioning form of autism. (Tr. 2 at. 166.)

2. Since first grade, Student has qualified for special education services under the
eligibility category of Autism Spectrum Disorder (ASD). (Ex. D1 at 22; Ex. D3.) During first
grade, Student was referred for a psychological evaluation due to concerns with his/her social
functioning, pragmatics, fine motor skills and some behavioral concerns. In an October 2007
psychological report, school psychologist Margie Portice, S.Psy.S, concluded as follows:

[Student] is a bright and creative student who seems to want to do well. This
psychologist has concerns with [Student’s] self-esteem and stress level. S/he

" In their Request for Due Process Hearing, the Parents also sought relief in the form of an order
instructing the District “to reconvene [Student’s] IEP team for the purpose of re-crafting an IEP that
provides [Student] with a free and appropriate education the least restrictive environment.” (Complaint at
3.) But, because the Parents and Student have since left the district and moved out of state, this basis for
relief is now moot. See, e.g., Neshaminy Sch. Dist. v Karla B., 25 IDELA 725 (ED Pa 1997) (holding that
the claim for prospective relief was moot because the student had moved to, and enrolled in, another
school district). Parents appear to concede this point, as they do not address any prospective relief in their
post- hearing brief. Accordingly, only the retroactive remedy (reimbursement for the cost of private
school placement) is addressed herein.
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seems_to be very competitive with [his/her] peers and places importance on being
the best. Some of [his/her] expectations for [his’her] own performance are likely
unrealistic, which may negatively affect [his/her] self-esteem. [Student] interacts
with boys who are older, but has very limited interaction with students of [his/her]
age group. A lot of interaction seems to be related to competition, rather than

_ sharing interests. [Student’s] difficulties at home seem much more subdued that
they do within the school setting. The possibility exists that because [Student] has
such high standards for [him/herself] and wants to be one of the top performing
students that s/he is experiencing more stress at school than at home. [S/he]
relieves some of [his/her] stress through unusual responses to sensory stimuli such
as lifting up his/her shirt, chewing his/her name badge, etc. Difficulties with
peers may be more pronounced, because [s/he] is frequently comparing
[him/herself] with them and would prefer interacting with older children. This
psychologist also suspects that [Student] feels badly about not having friends in
class. School is a very different environment from any student’s home and may
elicit more intense responses from some students; thus [Student’s] difficulties
may just be more pronounced in the school setting. The evaluation team
recommends special education eligibility under the educational diagnosis of
Autism Spectrum Disorder (ASD). * * *

[Student] demonstrates a failure to develop peer relationships appropriate to
developmental level and impairment in social/emotional reciprocity. Under the
communication category, [Student] demonstrates an impairment in pragmatics or
ability for reciprocal conversation and stereotyped and repetitive or idiosyncratic
language. * * * [Student] also has an unusual response to sensory stimuli, which
is discussed in more detail in the occupational therapy report. * * * This
psychologist would recommend support for [Student] in building peer
relationships and in managing [his/her] emotional wellbeing. [Student] is also
likely to need support to address difficulties with social conversation, fine motor
skills, and [his/her] response to sensory stimuli.

(Ex. D1 at 21-22; Ex. S23 at 5-6.)

3. In January 2012, Student’s family relocated from another state to Corvallis,
Oregon. (Tr. 2 at 169.) Student enrolled in the District and began attending fifth grade at Adams
Elementary School. (Id.)

4. On February 13, 2012, Student’s IEP team, including the Parents, met to discuss
Student’s eligibility for special education services in Oregon. The team agreed that Student
should be reevaluated for eligibility under the ASD category. (Ex.D3.) The Parents signed a
Prior Notice about Evaluation/Consent for Evaluation for an initial evaluation of Student in
Oregon. (Ex. D18.) Their signature also confirmed that they were provided a copy of the Notice
of Procedural Safeguards, an information booklet for parents of children who are, or may be,
eligible for special education services under the IDEA. (Id.)

5. On April 30, 2012, Georgeann Harty, an Autism Specialist for the District, issued
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an Autism Spectrum Disorder Re-Evaluation Report recommending that Student be found
eligible for special education services in Oregon under the ASD category. (Ex. D3.)

6. On May 8, 2012, Student’s IEP team, including the Parents, met again to discuss
Student’s eligibility. The team determined that Student exhibited impairments in
communication, social interaction, patterns of behaviors and responses to sensory experiences.
The team also determined that Student’s disability has an adverse impact on Student’s
educational performance and that Student qualified for special education with the eligibility of
Autism Spectrum Disorder. (Ex. D4.)

7. Also on May 8, 2012, after deeming student eligible for services in the ASD
category, the team developed an IEP for Student for the 2012-2013 school year. The IEP team
reviewed Student’s needs and present levels of academic achievement and functional
performance. Student’s present levels were based on Student’s records from his/her previous
school, reports from Student’s teachers at Adams Elementary and Ms. Hardy’s Re-Evaluation
Report. The team also discussed Student’s transition from elementary school (fifth grade) to
middle school (sixth grade). The team established measurable annual goals and short term
objectives for Student in the areas of social communication, math and self-regulation. (Ex. D4.)
The IEP team determined that, to meet Student’s needs, Student would receive specially
designed instruction (SDI) in speech/language (240 minutes quarterly in the Speech Room),
math (60 minutes weekly in the classroom) and self-regulation (60 minutes weekly in the
classroom). The team agreed to a placement in the regular class with pull out instruction. The
team also identified several supplementary aids, services, modifications and accommodations for
Student in the classroom.> (/d. at 24, 34)

8. Student’s May 8, 2012 IEP also documents that the Parents were given a copy of
the Notice of Procedural Safeguards. (Ex. D4 at 14.)

9. In May or June 2012, prior to the end of the school year, Student had a transition
visit to Linus Pauling Middle School (LPMS). During that visit, Student met Christine Madar,
an Educational Assistant in charge of the middle school’s Home Court program. (Tr. 1 at 17.)

10.  The Home Court program works in conjunction with the school’s learning
resource center (LRC) to provide daily, ongoing support for support for students with autism
who attend general education classes. The program provides students with resources and
services, including an assigned Educational Assistant and a space at school where the student can
go to calm down, self-regulate and problem solve. (Tr. 1 at 16-18.)

11.  In September 2012, Student began attending sixth grade at LPMS. Every school

? The modifications and accommodations included a transition visit to the middle school prior to the end
of the school year; calming breaks during class to address stress level; lengthy assignments broken into
smaller pieces with frequent check points; retelling of directions/instructions to check for understanding;
visual supports, including checklists for work tasks; placement in small groups for cooperative learning
activities; decrease in workload when necessary; quiet work locations when the class setting becomes
noisy or overwhelming; daily organizational coaching with homework planner or unfinished work; and
frequent check-ins for understanding of work assignments. (Ex. D4 at 24.)
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day, Ms. Madar would meet Student at drop off and walk with him/her to his/her first period
math class. She would assist Student in getting settled in class and periodically check in on
him/her. She often walked with Student to his/her other classes throughout the day and checked
in on him/her at least once each period. She also, on occasion, walked with him/her to his/her
locker and to the commons, all the while providing support and monitoring his/her anxiety level.
(Tr. 1 at 25-31.)

12.  Ms. Madar’s responsibilities toward Student included teaching Student problem
solving skills, modeling life skills and conflict resolution skills. She engaged in role playing
with Student to help Student see different sides to situations and different approaches to
resolving problems. Ms. Madar worked with Student to help him/her regulate his/her emotions
and to help him/her identify “big” problems versus “little” problems, so that Student would not
respond to every situation as if it was a big problem. (Tr. 1 at 22-24.) During Student’s
Extended Learning Time (XLT) period with special education teacher Suzanne Becker, Ms.
Madar worked with Student and delivered the specially designed instruction focused on the self-
regulation goals identified in Student’s IEP. (/d. at 31-35.)

13.  Ms. Madar’s notes from the first two weeks in October 2012 document that
Student was often off-task and not following direction, especially during first period math class.
(Ex. D14 at 4-6.) On October 9, 2012, Ms. Madar noted that Student complained about the noise
level in math class. She worked with him/her on how to ask the teacher for a quiet place to
work. (/d. at 5.) On October 18, 2012, Ms. Madar noted that Student was refusing to follow
directions and take notes. She noted that Student was pounding his/her fist on the table, chewing
on his/her shirt and that s/he remarked, “Everytime I’ve come to this school I've been in a bad
mood.” (Id. at 6.) Ms. Madar’s progress notes reflect that she and Student left the math class for
several minutes that day, during which time they discussed coping strategies. Ms. Madar’s notes
also document that she worked with Student on self-advocacy skills, how to ask questions and
obtain clarification, and how to ask for reduced work and/or for additional time to complete
work. (Id.)

14. On October 17, 2012, Mother emailed LPMS Principal Eric Beasley with
concerns that Student’s school work was going downhill due, in part, to his/her special education
teacher (Ms. Becker) being out on leave. Mother wrote:

I wanted to let you know that [Student] has been going downhill where school is
concerned. [Student] has been frustrated about schoolwork and anxious in
general. I think I see a pattern which coincides with the absence of Mrs. Becker.
[Student] has an aide but I can tell [Student] doesn’t feel like [s/he] has a go to
person. [S/he] needs to feel like [s/he] has an anchor. [S/he] needs someone
during XLT to talk to and help [him/her] with work s/he doesn’t quite grasp.
[His/her] words were “everyone keeps telling me what to do but doesn’t help me
do it if I can’t.” I get the impression that [s/he] feels like [s/he] is all on [his/her]
own and this is very frightening to [him/her]. That is how [s/he] was treated at
[his/her] former elementary school and I know [s/he] is worried about history
repeating itself. Would it be possible to have another social worker assigned to
[him/her] until Mrs. Becker returns? I think it would make a big difference.
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(Ex. D15 at 1-2.)
15.  On October 19, 2012, Principal Beasley responded to Mother’s email as follows:

Thank you for your email and sorry for the delay in response. I am sorry to hear
that [Student] is feeling anxious about [his/her] school work. [S/he] was up in my
office the other day for a positive chat and we were talking about the video
cameras in the school. [His/her] curiosity, ideas and kindness are several of the
many reasons [s/he] is a joy to have at LPMS. I am going to copy our staff who
work directly with [him/her] and coordinate supports. I know Mrs. Becker is
really worried about the kids while she needs to be away, but we have a
wonderful sub for [his/her] XLT (support class). I will have my two other special
education teachers, Sandy Fong and Leigh-Ann Russell check on [him/her] while
Mrs. Becker is out. Along with our teachers and counselors, [Student] does
receive support from several E.A. staff during [his/her] day and we will definitely
relay concern that [Student] is feeling a little overwhelmed and we may need to
do some increased scaffolding with [his/her] assignments.

(Ex. D15 at 1)

16.  Following Principal Beasley’s email, both Ms. Fong and Ms. Russell emailed
Mother offering to help Student throughout the day. Both teachers noted that Student could
come to their classrooms if s/he needed help or was feeling stressed or frustrated in his/her
general education classes. (Ex. D15 at 4-5.)

17. On October 22, 2012, Mother emailed Ms. Fong and Ms. Russell to advise that
Student was having difficulty in his/her first period math class. Mother explained that Student
had been unable to finish his/her math homework the night before and had had difficulty
listening to an instructional video during class due to the noise level, even though Student was
wearing headphones. Mother thanked Ms. Fong and Ms. Russell for their emails, adding “It is
nice to know someone is watching out for [Student].” (Ex. D15 at 4.)

18.  Mother also emailed Student’s math teacher to advise him that Student was
having difficulty concentrating and keeping up with assignments in class. She reported that the
classroom was way too loud for Student to get any work done, which was causing Student to
become very anxious and upset. Mother also noted that Student felt like the class was moving
along and switching units too quickly. (Ex. D15 at 7.)

19. On October 22, 2012, Ms. Becker emailed the following suggestion to Student’s
teachers and support staff:

What has worked best for [Student] is coming into my room to chill out and take a
break and have someone to talk to about [his/her] concerns. [S/he] has high
anxiety about math, so weeks ago [s/he] had been coming into my room to take
[his/her] math quizzes, and this really helped [him/her]. Showing [him/her] that
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you genuinely care about [him/her] and then focusing on [him/her] and [his/her]
accomplishments works well for [him/her].

(Ex. D15 at 1)

20. On October 23, 2012, Student’s math teacher, Mr. Bowdoin, sent Mother the
following email in response to her concerns about Student’s math class:

Our class is specifically designed for students to work at their own pace, as you
may have noticed that almost all of our lessons are recorded on video, as well. I
work with small groups on the mini-lesson (topic) for the day while students
gather their notes from the video. [S/he] has refused to take notes, saying that
[s/he’s] been told [s/he] doesn’t have to . . . and only needs to take mental notes. I
worked with this, and had [him/her] verbally tell me what [s/he] learned, and then
wrote that down for [him/her]. A student offered to do the same with him
yesterday. However, [Student] usually does not start watching the video until the
very end of class. The video should be the second thing that [s/he] does when
coming to class, after the warm up.

However, most classes look like this:

. [S/he] arrives to class about 3-5 minutes late.

. I give [him/her] the warm up on separate paper because the slide may
change before [s/he] is ready to move on.

. After some time, [s/he] comes up and asks to use the restroom. We go
check [his/her] warm up and it is blank.

. [S/he] then really pushes for a restroom break, but as I have been working

with [his/her] Home Room, we are looking for [him/her] to accomplish one task
first. This often results in a blow-out where [s/he] does use the restroom or heads
to Mrs. Becker’s room.

. Once coming back to class, [s/he] wanders around, usually taking several
redirections to get [his/her] materials out for the video/notes or practice questions
we are working through.

I recognize that math has provided anxiety for [him/her] and readily agree that
working in Mrs. Becker’s room provides a calm, quiet atmosphere where [s/he]
can focus. We will continue to use this option, and then have [him/her] bring
back [his/her] work to show how far [s/he] went.

You are right, in that [s/he] definitely does well when accomplishments are
pointed out and [s/he] is praised for [his/her] work. Ilook to do this often!

(Ex. D15 at 8.)

21.  One afternoon in late October 2012, Student complained to Ms. Madar that s/he
had been “bullied” during his/her PE class when, during a sumo-type wrestling match, a peer
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